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Battle joined over costs linked to
detention/demurrage maneuvering

The head of the Agriculture Transportation Coalition wonders if marine terminal operators are
“playing games” by opening for a few weekend hours so they can continue charging demurrage. Photo
credit: hxdyl / Shutterstock.com.
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It was never going to be as simple as saying that shippers could no longer be
charged for detention and demurrage when terminal gates are closed, and
that this would lead straight to a reduction in their charges.

That result wasn’t achieved when the US Federal Maritime Commission
(FMC) suggested in its May 2020 interpretative rule laying out the incentive
principle that “charges should be suspended” when “shippers are prevented
from picking up cargo or returning containers within the time allotted.”
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It was also not achieved with
the passage last year of the
Ocean Shipping Reform Act of

2022 (OSRA-22§, enacted in JOC CO l umn
large part to address shippers’
longstanding grievances over
unfair charges which the FMC

had been investigating since 2014, and which also enshrined the
interpretative rule within the law.

Nor was it settled after the FMC decision in the Evergreen-TCW case when the
commission ruled that detention could not be assessed during days the
terminals were closed after free time had expired. With the implication that
the Evergreen logic would apply to demurrage as well, several carriers —
including Maersk, Hapag Lloyd, HMM, Mediterranean Shipping Co.and ONE —
quickly announced they would not charge for detention and demurrage when
terminal gates are closed.

But even that didn’t settle the matter, because none of those developments
resolve the inherent economic question of who is responsible for the
underlying storage costs. In the case of demurrage specifically, marine
terminals claim there is a cost to store containers on the terminal ground
regardless of whether the gates are open or not.

Pre-rulemaking positioning ratchets up

Without any further action or discussion, the decision by carriers to not
charge when gates are closed would result in money remaining in the pockets
of importers and exporters rather than flowing into the pockets of carriers
and terminal operators. And anyone who thought that would happen without
a fight is dreaming.

And indeed, the reaction is starting to play out ahead of a rulemaking on
detention and demurrage billing expected from the FMC in mid-June. Several
terminal operators are opting to keep their gates open at least part of the
time on weekends, thereby allowing the demurrage clock to keep ticking. Or, if
the gates are not open on weekends, they are raising demurrage fees on the
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days when they are open to offset the loss of revenue from days when the
gates are closed.

The Port of Houston, an operating port, last week said it will stop charging
demurrage on import containers when their truck gates are closed but will
charge a 32% higher per diem fee on some boxes to encourage shippers to
retrieve them when gates are open.

In taking those actions, terminals are asserting a position that they still incur
costs for containers dwelling on their facilities, and those costs must be
defrayed one way or another.

“The costs borne by the MTO in storing a container at the terminal that has
improperly exceeded its free time remain constant, whether or not the
terminal is open,” Ports America CEO Matthew Leech told a Congressional
subcommittee in March.

Growing shipper frustration

From a shippers’ perspective, the simplest solution — given the difficulties
and resulting high costs of finding drivers and chassis on weekends and
keeping warehouses open —would be for the gates to be kept closed on
weekends and holidays and the charges not assessed to them. Peter
Friedmann, executive director of the Agriculture Transportation Coalition
(AgTC), expressed the frustration of exporters in a LinkedIn post in early May.

“Are marine terminals playing games by opening for a few hours on weekends,
in order to charge demurrage, when they know full well that warehouses that
feed or receive containers are not open, and truckers can’t [work] as they are
already out of hours of service?” he wrote.

Friedmann is getting at the underlying principle around which the entire
debate is being framed: the incentive principle; the point being that by
opening for a few hours, terminals are doing little, if anything, to incentivize
cargo movements given it’s well known that, typically, hardly any cargo moves
on weekends and holidays.
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This is where the battle is joined over costs, however. Terminals argue that by
keeping gates open on weekends, they are incentivizing shippers to move
cargo by giving them the ability to do so. Whether shippers can find a driver or
a chassis or an open warehouse is out of the control of MTOs and should not,
the MTOs say, be a reason for them to lose income.

Faced with this conundrum, however, shippers once again experience the
exasperating situation they have always encountered, which is that when
using container shipping services everyone always seems to pass the buck
and no one takes responsibility for the experience of the end-customer.

At least the incentive principle offers a framework for trying to make sense of
the conflict, although some argue the Evergreen case only sowed more
confusion. Nevertheless, the underlying point the FMC was making in the
interpretive rule remains relevant when putting the pandemic disruption into
perspective: Ultimately, what is of most importance is that ports remain fluid
because it was congested ports that were the ultimate cause of the weeks-
long supply chain delays seen in 2021 and 2022.

“The assessment and collection of terminal demurrage and long-dwell fees
as decisive on ensuring that containers were removed from a terminal yard in
a timely manner,” Leech said.

Contact Peter Tirschwell at peter.tirschwell@spglobal.com and follow him on
Twitter: @petertirschwell.
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